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DECISION ON PETITION 



This is a decision on the petition filed on June 13, 201 1 seeking to withdraw the non-final office 
action mailed on April 1, 201 1 and issue a Notice of Allowance. This petition is being 
considered pursuant to 37 CFR § 1.1 8 1. No fee is required. 



The petition is denied as untimely . 



In the June 13, 201 1 petition, the petitioner requests the non-final Office action of April 1, 20 11 
be withdrawn because the petitioner believes the examiner's rejection is improper. Petitioner also 
argues that the re-opening of prosecution is waste of time because the Board of Patent Appeals 
and Interferences has already considered the references as applied. 



Discussion 



A review of the record shows that the reopening of prosecution subsequent to a decision by the 
Board under 37 CFR 1.198 was signed by a Technology Center Director, thus indicating her 
approval in accordance with MPEP 1002.02(c). The non-final Office action is proper. The 
instant petition of June 13, 201 1 was filed more than two months after the mailing date of the 
non-final Office action of April 1, 201 1. Pursuant to 37 CFR 1. 1 81(f) \ the petition must be filed 



37 CFR 1. 181(f): The mere filing of a petition will not stay any period for reply that may be running against the application, 
nor act as a stay of other proceedings. Any petition under this part not filed within two months of the mailing date of the action or 
notice from which relief is requested may be dismissed as untimely, except as otherwise provided. This two-month period is not 
extendable. 
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within two months from the action complained of. Since the petition was not timely filed, the 
requested withdrawal of non-final Office action of April 1, 201 1 will not be granted. 

If the applicant believes that the examiner has erred in his judgment, a proper course of action 
would be to file an appeal brief to have the examiner's rejection reversed. A TC Director can not 
compel an examiner to ignore prior art references and direct the examiner to allow the claims in 
this application. Moreover, the applicant has the right to appeal the examiner's patentability 
determination to the Board if the applicant still disagrees with the stated position of the 
examiner. Therefore, the requested relief for issuance of a Notice of Allowance can not be 
granted. 



For the foregoing reasons, the relief requested by the petitioner will not be granted. In particular, 
the non-final rejection of February 3, 201 1 remains in effect. The non-final rejection is proper in 
accordance with MPEP § 1214.04 and 37 CFR § 1.198. Petitioner is reminded that the mere 
filing of a petition will not stay any period for reply that may be running against the application, 
nor act as a stay of other proceedings as stated in (37 CFR 1.18 1 (f). 

The application is being forwarded to the examiner via the Supervisory . Patent Examiner of Art 
Unit 3742 awaiting a response to the outstanding Office action mailed on April 1, 201 1. Any 
request for reconsideration of this decision must be submitted within TWO (2) MONTHS from 
the mail date of this decision, 37 CFR 1.181(0. No extension of time under 37 CFR 1.136(a) is 
permitted. The mere filing of a petition will not stay any period for reply that may be running 
against the application, nor act as a stay of other proceedings. The reconsideration request should 
include a cover letter entitled "Renewed Petition under 37 CFR 1 .1 81" and directed to the Office 
of the Deputy Commissioner for Patent Examination Policy at Mail Stop Petition, Commissioner 
for Patents, P.O. Box 1450, Alexandria Virginia 22313-1450. See MPEP 1002.02(b). 

Any inquiry regarding this decision should be directed to Henry Yuen, Special Programs 
Examiner, at (571) 272-4856. 

PETITION DENIED AS UNTIMELY. 



Conclusion 




Angela D. Sykes, Director 
Technology Center 3700 



